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Passed by Shri Uma Shanker Commissioner (Appeals-l)Ahmedabad

.Y 3gra, atu qrz zycer, re<tar-Ill 3D<jcR'11C'lll '[RT vim
me 3?zrfit: a fhra
Arising out of Order-in-Original: 44/D/2009-10 Date: 2!>.03.201 0 Issued by: Assistant
Commissioner, Central Excise, Din: Kaloi, A'bad-111.

314"jc,jcjjdf ~ 1,1Rlc11cn cnf 411, ~ "CfdT

Name & Address of the Appellant & Respondent

M/s. Biotech Opthalmics Pvt.Ltd.

al{ arf za or&ta arr? sri@ts 3Ta cn«TT t ffi az <a 3mg a uR zuenfenR ft
aaI, ng tea 3rf@eat at 3rate zu yr?err 3rd Igd cfix "ffcITTTT t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ f!XcfilX cpT :fRTa:ruT ~ :
ReVi~ion application to Government of India :
(«) al; Gara zcan 3rf@,fm, 1994 #t err aiafa Ra aarg mrg mrcai a mx ii
~'cjRf cpl' ~-tfm cfi ~~ ~ cfi 3@TRf i_r=RTa:ruf. ~ .31cf< x-rfqq, 1im[ fficfITT,
f@a +iaau, rua fT, -mm #ifr, ##ta tu raa, i mf, { fact : 110001 cJ?r
at fta I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the.LJ following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) 4fe ma c#r 'ITTfrr ura ft er arari a fcnm 'l-J0-si'II-< IIT ~ cbl-<~1-i
u fa#t qorsnrr a aga querr m ua g mf ii, u fa8 quslr a rrer a

'qffi % fcpm cbi'<'&l-i B m fcpm 'l-jO-sllll-< ii m ma aR1 ,Rau a ha g{ et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(«) z4Re zyca qr q7am Rau Ran ma are (hara zn pr bi) frrlfm· fcnlrr 1TTlT

l=IIB'ITTI
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

(zg) ma # are fa4t zrz a vi i f.i a1Rlt1 .:rrcq tR m .:rrcq cB Rl f.il-11°1 ii ~~
a4 Ha -cix Garza zca Ramiitmaae fan4 rg a vzr i f.ia1Rlt1
er
(b) In case of rebate of duty of excise on goods expohed to any country or territory outside
India of on excisable material used in the manufacture of,. the goods which are exported to any
country or territory outside India.
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l;.T ~ \:l ell I c\ rt <l5l' \:lc'll I c\ rt ~ cfi :f@R #f it sq@l afee mt # nu{& sit
ha s?gr ut z# err vi Pm qarRn mgr, r@ err qRa at rq zn
ar ii fa arf@fr (2) 1998 en7 1o9 rr fqa fh; mg st
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is- passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3('lllc\-i ~ (3Nrc1) Plii1-11cJc1\ 2001 cfl frmi:r 9 cfl 3icfr@ Fc1P!Fcfcc ~ fflT
~-s B at ufii i, )fa snag a uf re )fa f2#a cfFl l=fR-f cfl 1frc'R ~-3lITTf ~
378ls 3mer at tat uRji er Ufa 3ea fqu 5rn aRegl # rer rat • at
lftf a siafa err 35-< feuffRa #t a qrarauqd er tr--6 aar7 # If
ft et# afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) R[@3m4at arr usf ia aa v carg r) zq '3"fli-r cnl=f m m ~ 200 /­
#ha ya #t arg it uri ica+aa v ear a vnl sl at 1ooo/- cBl' tJfIT-r~ cBl'
GTg I
The revision application shall be accompanied by a fee of Rs.200/-where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tar zca, #ta qaa yc vi aa 3rat4tr =uzanf@rawuf 3r@a.­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at sqra zyc 3rf@1fr, 1944 cBl' tTRf 35- uom/35-~ cf) 3TT,T@:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cfdfc.Jfulct qRmc; 2 (1) en i aag 3ryam cBl' 3Nrc1. 3rcfrc;rr cfl ~ B ~
zgc, #tarad zgca vi hara r4#ta nznf@rar (free) #l ufa eh#ta flf8a,
ol6l-Jc\lcillc\ # 3TT-20, ~ it,=cc;r 61R:c!c&l cfiA:Jl\3°-s, ir£rrofr ~. -:l-l5l-Jc\lcillc;-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ \3('\.Jlc\rf ~ (3Nrc1) Pllll-JlcJc1l, 2001 cBl' tITTT 6 cf) 3TT'fTIB ~ ~-i:::-3 # frrmfu:r
fag 3rgar rat6ta nznf@era0i at <Tt 3Nfc1 a fag 3r fhq mg 3rag cBl' 'cfR ~~
usi sn yea at mi, ans at l=JPT 3it ama man u+ft u; 5 'c1mf ITT '3"fli-r cnl=f t cJ"ITT
~ 1 ooo/- tJfIT-r ~ miff I urz sn zc t int, can #t l=fT1T 3IT{ ~ Tfm ~
~ 5 ~ m 50 ''C'lruf c=rcn 61" cTT ~ 5000/- tJfIT-r ir:ir,fr miff I "G'fITT ~~ cBl' l=!PT,
~ cti' l=fPT 3it mm mar uif+ ET; 50 Gala zIla GITT & asi u; 1000o /- tJfR:r.
huf etf I cti' tJfIT-r fl 5 I ll cfi '-! fti fc Ix cfl ;:,ri:r ~ ~'<SI I fcl-ia an rue a a vi±er cBl' \Jfm I IIB
IreU x-Q:fR cfl fcITT-fl- 'rfW!cf fl 14Gi Pl cb ITT cfl ~ cBl' wm a t

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2C01 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour cf Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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(3) If ga am?ra{ om2ii atrr em ? at re p 3i a fg sh mi mrara ufar
'ctrr ~ fclTTTT \IfAT ~ ~ -ei2Zf m ~ s\; '!fr fcl:; 1mm cjcf! cn<l ~ .rw) m ~ "l!l!.Tift~ 3Nlcml
~<ITT ~~ <TT~~ cnr ~ 3~ fclTTTT \JllcTT ~ I

· In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner riot withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As tre case may be, is fille'd to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) rlJllllc1ll ~~1970 11~~ ct'i"~-1 cfi 3WIB~~ 3lyITT
sat 3rd u [ mar zenfenf fufu qf@earl a ma i a r@a l ya #R u
E.6.5o h at urau zyc fea carit a1Reg I

0

One copy of application or 0.1.0. as the case may be. and the order of the adjournment
authqrity shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. .

(5) sa 3it if@ermi at firu ma cf@ RWff ~ 3lR ~ UlR~- fctiiT ~ %
Gil ft zca, tu sqra zyear ri hara or4l#la -mzf@raw (a1affaf@)) frrlli=r . 1982 11
ffea
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) far area, he€rz 3eur area vi hara 3r@hr uf@raw (a#r4a a ff 3r4if hmai ii
he&tzr35el area 3if@)fez#, 8&yy Rt enr 3sq h3iaiia frzr(ism.-2) 3/@1fez1a 2&9(2a&y Rt
+ism 29) feaia : a€.,289 5t46 fRr 31@1fer+, &&&% 'if cfil" '!..W O h 3iaiiara at aftrpft
are,aaR a{ qa-fr 5rat an 3rear4 k, G[Q@ faz nu h3ia 5mm st st aat
3r)far 2zr rf@z ansu@ 3if@razt
a4tar 3euaea viara h 3iruia " ;i:rraT fcnv cJN?,. at~ Qrrf«FR;r ~

(il mu 11 ± h 3iaaff ta#

(ii) rd 5ran # a{ wa if?r
(iii) rlz 5a fr1nan h fer 6 h 3iriia z zn

-» 3m agr# zrz Rngrmahan fa#tr (Gi. 2) 3f@)e7zra, 2014 h 3war a qaf3r4fr q1frath
ar far)r Parr 3r#f vi 3r4t atqsr&i ztit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and ·appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) z 3mrr ah ,fa3rduf@raur hmasi era 3rrar ra znvs f@aft gt at aim fns wTye
h 1o% 1arru3itsziha zwe fnf@a zl aaush 1o% apra uRt5ras#&l
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

This appeal has beeh filed by M/s Biotech Opthamic Pvt Ude, Plot

No.555-557, Khatraj-Vadsar Road, Village Khatraj, Tal Kalal, Dist. Gandhinagar

(hereinafter referred to as 'the appellant').

2. Briefly stated, the appellant was holding Central Excise registration and

was engaged in the manufacture of P.P. Medicines falling under chapter sub­

heading 3003 of the first schedule to the Central Excise Tariff Act, 1985 (CETA,

1985). The appellant was availing value based SSI exemption up to clearance

value of Rs.150 Lakhs under Notification No. 08/2003 dated 01/03/2003 (as

amended) (hereinafter referred to as the 'SSI notification') for clearance of its

own goods, whereas the goods manufactured for loan licensees under various

brand names not belonging to the appellant, was cleared on payment of Central

Excise duty @16% from the first clearance in a financial year. The appellant was

availing CENVAT credit of duty paid on inputs used in the branded goods
manufactured on behalf of loan licensees and cleared on payment of duty from

first clearance in a financial year, whereas in respect of its own manufactured

goods, CENVAT credit was availed after crossing the SSI exemption limit of

Rs.150 Lakhs aggregate clearance value in a financial year. The factory of the

appellant was falling within 'rural area' as defined in paragraph 4 of the SSI

notification. The exemption contained in the SSI notification did not apply to

specified goods bearing a brand name or trade name whether registered or not,

of another person, except in cases where such branded specified goods were

manufactured in a factory located in a 'rural area'. It appeared that the appellant

was liable to take into account also the value of branded goods for the purpose of

determining the exemption limit of aggregate of. first clearance value not

exceeding 150 Lakhs Rupees made on or after 1° April in a financial year and

also for the purpose of determining the aggregate value of clearances of all

excisable goods for home consumption by a manufacturer from one or more

factories, or from a factory by one or more manufacturers not exceeding 400

Lakhs Rupees in the preceding financial year. As the'appellant had failed to add

the value of branded goods for the purpose of determining the said aggregate

values of clearances in a financial year as well as the preceding financial year,
two show cause notices were issued, which were adjudicated by the Assistant

Commissioner of Central Excise, Kaloi Division, Ahmedabad-11I (hereinafter
referred to as 'the adjudicating authority') by issuing the Order-in-original
(hereinafter referred to as 'the impugned order') as detailed in the following table:

0

0
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S.N 0.1.0. No. & Date Period covered Duty confirmed Penalty I
! imposed !

1. 44/D/2009-10 dated 2007-08 Rs.2,25,562/­ Rs.2,25,56i/~ I
25.03.2010

3. Being aggrieved, the appellant has filed the instant appeals mainly on the

4
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"6. We find that the Tribunal in the case of Pharranza (India) (supra) on the
identical situation observed that the duty paid on the\ branded goods is more than
duty now being demanded, should neutralize entire demand required to be
verified and matter was remanded. The relevant portion of, the said decision is
reproduced below:­

grounds that:

• The notification provides exemption to only those specified goods

bearing the brand name those who had opted for availing the

exemption under the notification manufacturing in the factory

located at rural area; that the appellant or the loan licensees have

not opted to avail the exemption in respect of branded goods

manufactured in their factory; that the said notification not stated

that the manufacturer having factory in rural area shall have to
compulsory avail the exemption in respect of goods bearing brand

name
• As per decision of M/s Tanmed Pharmaceuticals-2005 (190) ELT

190 Tri, 'Chenai, clearance in the name of loan licensees at full rate

of duty is not includable for the determining aggregated value under

the said notification.

4. Personal hearing in the matter was held on 17.05.2017. Shri P.P.Jadeja

and Shri Rajesh Mehuriya, Consulants appeared for the same and reiterated the

grounds of appeal. The Ld. Consultants further requested seven days time for

submitting additional submissions. However, till date no such submissions is

received.

5. I have gone through the facts of the case and submissions made in the

appeal memorandum. On perusal of records, I find that the appeal filed by the

appellant was transferred to call book in view of Stay Order No.

S/219/WHB/AHD/2008 dated 10/03/2008 passed by CESTAT, Ahmedabad in a

similar matter in an appeal filed by M/s Kasha Laboratories. Now Order No.

A/11505-11506/2015 dated 02/09/2015 in the matter of M/s Kasha Laboratories

vs Commissioner of Central Excise, Ahmedabad-11I has been issued by

CESTAT, Ahmedabad. The operative part of this order'having a direct bearing on

the facts the appeals filed by the appellant against the impugned order is

reproduced as follows

0

0
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3. Learned advocate has assailed the impugned orders on limitation
as also on merit. As regards limitation, he submits that the reasoning
adopted by Commissioner that the appellants has suppressed the fact
that their factory was located in rural area, cannot be upheld inasmuch
as the said fact is not capable of being suppressed. Revenue was very
well aware of location of their factory and as such, it cannot be said that
there was any suppression on their part. Arguing on merit, learned
advocate has drawn our attention to the earlier order passed by the
Tribunal in case of Ms. Kline Chemicals P. Ltd. (Order No.
A/1460/WZB/AHD/2008, dt. 29-7-08), [2009 (237) E.L.T. 405 (T)]
wherein after taking note of the Larger Bench decision of the Tribunal in
case of CCE, Coimbatore v. M/s. Marutham Textiles (P) Ltd., 2003
(153) E.L.T. 219 (Tri.-LB), it was held that tle duty paid on the
clearances, which the Revenue has contended to be exempted, should
be considered as deposit and said duty is required to be adjusted
against the duty now being demanded from the ap;:Jellant.

4. By following the ratio of above decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on
payment of duty, which according to Revenue shculd not have the paid
duty. As such, duty already paid on such branded goods is required to
be adjusted against the duty now being demandec from the appellant. It
is the appellant's contention that the duty paid on the branded goods is
much more than the duty now being demanded and would neutralize
the entire demand, and is required to be verified. For the said purpose,
we remand the matter to the original adjudicating authority. We also find
favour with the appellant's plea of limitation, we direct the
Commissioner that such re-quantification exercise is to be done only for
the period within limitation.

5. Both the appeals are disposed off in above manner

7. In the case of Pharmanza (India) (supra), the Tribunal dropped the demand
for the extended period of limitation on the identical situation. Hence, we do not
find any merit in the appeal filed by the revenue. As there is no suppression of
fact, penalty imposed under Section 11AC cannot be sustained.

8. In view of the above discussion, we remand the matter to Adjudicating
Authority to examine whether the duty being demanded upheld by Commissioner
(Appeals) would be neutralized against the amount of duty paid by them. The
appeal filed by revenue is rejected. The appeal filed by the assessee is disposed
of in above terms."

6. It has been intimated by Superintendent (RRA), Central Excise,

Ahmedabad-III vide letter F.No. IV/16-17/Ahd-III/RA/Misc-CESTAT/2016-17

dated 05/07/2016 that CESTAT Order No. A/11505-11506/2015 dated

02/09/2015 passed in the case of M/s Kesha Laboratories has been accepted by

the department on monetary ground. It is settled law tat judicial discipline binds

the adjudicating authority / appellate authority to follow the principles laid down

by Tribunals / Courts, unless it is set aside by a higher forum.

0

7. Therefore, following the ratio of Order No. A/11505-11506/2015 dated 37mo

02/09/2015 in the matter of Mls Kosha Laboratories vs Commissioner of Central ? "?
Excise, Ahmedabad-111, passed by CESTAT, Ahmedabad is correct and pr_oper i{ff~ ;.( -~" ;?f::.~,
the instant case. Accordingly, I remand the matter to the a~judicating authority tG~~ \ . C[P. i 2
examine all the issues in line with the ratio given by Hon'ble Tribunal in the case , ¥

e2a
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• of MIs Kosha Laboratories supra and pass a reasoned order after giving the

appellant fair opportunity to represent their side of the case in accordance with

the principles of natural justice.

8.· 3r4taaai arr a Rt as 3r4 a furl 3winah f@an srar k. The

appeal filed by the appellant stands disposed of in above terms.

,ewe?-
(3JTI ~ ]c:11{)

3rg0 (3r4lee -I)
Date6I0@/2017

Attested

2ks7
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BY R.P.A.D.

To,
MIs Biotech Opthamic Pvt Ude,
Plot No.555-557, Khatraj-Vadsar Road,
Village Khatraj, Tai Kaloi, Dist. Gandhinagar

Copy to:

I. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-II1.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - Ill
4. The Additional Commissioner, Central Excise, Ahmedabad-III ·
5. The AC/DC, Central Excise, Kaloi Division
6 Guard file

7,P. A




